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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 15, 21-23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Dutilh (4,608,267). 

Dutilh discloses a composition containing choline-fortified cereal, wheat 
bran and honey. The choline is used in the claimed amounts (abstract). Claim 
15 differs from the reference in that the reference uses different cereals such as 
wheat. However, wheat is considered to be similar to the other cereals, 
especially as previously wheat was listed in the same Markush grouping with the 
claimed cereals, and no patentable distinction is seen between the various 
cereals and wheat. The reference discloses that the extruded product can be 
added to breakfast cereal or eaten with milk (col. 5, lines 1-2). The breakfast 
cereal can be from Applicants' specification does not exclude an extruded wheat 
bran product from their types of ready to eat cereals. Claim 1 5 has been 
amended to not include the cereal barley. Attention is invited to In re Levin, 84 
USPQ 232 and the cases cited therein, which are considered in point in the fact 
situation of the instant case, and wherein the Court stated on page 234 as 
follows: 
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This court has taken the position that new recipes or formulas for 
cooking food which involve the addition or elimination of common ingredients, or 
for treating them in ways which differ from the former practice, do not amount to 
invention, merely because it is not disclosed that, in the constantly developing art 
of preparing food, no one else ever did the particular thing upon which the 
applicant asserts his right to a patent. In all such cases, there is nothing 
patentable unless the applicant by a proper showing further establishes a 
coaction or cooperative relationship between the selected ingredients which 
produces a new, unexpected, and useful function. In re Benjamin D. White, 17 
C.C.P.A (Patents) 956, 39 F.2d 974, 5 USPQ 267; In re Mason et aL, 33 
C.C.PA (Patents) 1 144, 156 F.2d 189, 70 USPQ 221 . No coaction of 
ingredients is seen in using particular grains. The particular grains are a matter 
of choice, since nothing unexpected comes from using the claimed grains. 
Therefore, it would have been obvious to make a composition containing choline 
as shown by Dutilh and which uses various cereal grains. . 

Claims 21 and 22 further required that the cereal is flaked or puffed. 
However, the composition has been shown as above, and nothing has been 
shown that the composition could not have been puffed, especially as only two 
ingredients are claimed. 

The further ingredients as in claim 23 are well known ingredients found in cereals 
and nothing new is seen in their use. The reference discloses the use of honey 
(col. 6, lines 48-50), which is a sweetener. It is seen that the particular 
sweetener a matter of choice absent a showing of unexpected results using the 
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claimed sweetener. Therefore, it would have been obvious to use known 
ingredients to make the composition, and to flake or puff a cereal composition. 

Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
CN 1271539A(Luetal). 

Lu et al. disclose an instant barley gruel containing lecithin in amounts of 
1-5%, which has been extruded and puffed, then crushed (abstract). The claims 
differ from the reference in the use of 5% of the Al. However, nothing is seen 
that adding 5% lecithin would not have been within the claimed amount of the Al. 
Barley has now been excluded as one of the claimed grains. However, as 
above, referring to In re Levin, not each and every ingredient can be shown, and 
is not required unless there is a coaction of ingredients making a new product. 
Here, various grains can be used, and nothing such as a coaction of ingredients 
using the particular grains is shown. Therefore, it would have been obvious to 
make a cereal product containing the claimed ingredients, which contained 
lecithin in the claimed amounts. 

Claims 15, 21 , 23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wullschleger (5227248). 

Wullschleger discloses a ready to eat cereal product as in claims 15, 21, 
23 containing 0.5 % choline chloride, which is seen to have been 5% of the 
adequate intake (col. 11, lines 25-70, col. 12, lines 1-25). Therefore, it would 
have been obvious to use known amounts of choline and to use it in a salt form. 
Allowable Subject Matter 

Claims 1-9, 1 1 , 14, 24-29, 31 , 34 are allowed. 
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ARGUMENTS 

Applicant's arguments filed 2-9-07 have been fully considered but they are 
not persuasive. 

Applicants argue that the reference to Dutilh discloses wheat bran and 
honey mixed with lecithin. However, claim 15 is a composition claim which uses 
open, comprising type language, and the reference is not limited to showing just 
wheat bran and honey. Breakfast cereal can be used with the extruded product 
which contains lecithin (col. 4, lines 65-70, col. 5, lines 1-2). 

As to Ex. II being compared to Ex. 3 of Dutilh, claim 15 is not a product by 
process claim, and the method of making the composition is not given weight. 

As to the reference to Lu et al., barley has been shown, and nothing is 
seen that is other grains cannot be used in its place. 

Applicants argue as to Wullsphleger et al. that the reference contains at 
least 25% psyllium. Claim 15 does not exclude the use of psyllium. In addition, 
the reference discloses the use of rice, corn and rye (col. 3, lines 23-35). 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of 
time policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire 
THREE MONTHS from the mailing date of this action. In the event a first reply is 
filed within TWO MONTHS of the mailing date of this final action and the advisory 
action is not mailed until after the end of the THREE-MONTH shortened statutory 
period, then the shortened statutory period will expire on the date the advisory 
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action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will 
the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Helen F. Pratt whose telephone number is 
571-272-1404. The examiner can normally be reached on Monday to Friday 
from 9:30 to 6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Mr. Milton Cano, can be reached on 571-272-1398. The 
fax phone number for the organization where this application or proceeding is 
assignMdffrtI§8G8i7&|8iQfing the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). Hp 3-14-07 
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